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WITNESSETH
WHEREAS, Balcones Heights Economic Development Corporation, Type B (the Corporation or
Sublessor) is an economic development corporation created by the City of Balcones Heights, Texas (the
City or Sublessee) and existing under and pursuant to the provisions of Chapters 501, 502 and 505, as
amended, Texas Local Government Code (together, the Economic Development Act); and
WHEREAS, the Corporation has acquired a 45.72% ownership interest (the Ownership Interest) in
Crossroads Mall Partners, Ltd. (the Owner or the Lessor), whose single asset is the Wonderland of the
Americas mall (the Property), located in the City generally at the intersections of Interstate Highway 10,
Loop 410, and Fredericksburg Road; and
WHEREAS, among other benefits realized from its acquisition of the Ownership Interest, the
Corporation has entered into a lease with the Owner, pursuant to which the Owner has, as lessor, leased
to the Corporation, as lessee, Space B‐61, for nominal annual rent (the Lease Agreement); and
WHEREAS, the Lease Agreement allows the Corporation to sublease Space B‐61 to the City for fair
value rent; and
WHEREAS, Truist Bank (the Bank) has agreed to enter into a loan agreement with the Corporation
(the Loan Agreement), pursuant to which the Bank has agreed to make a loan (the Loan) to the
Corporation, provided that the Corporation (i) uses the Loan proceeds to pay for its costs of acquiring the
Ownership Interest, (ii) enters into this Sublease with the City, and (iii) pledges as security for the Loan, in
addition to other assets and revenues of the Corporation, the resultant sublease revenues received by the
Corporation from the City hereunder; and
WHEREAS, as an additional condition precedent to the Bank’s extending the Loan to the
Corporation, the City has agreed to utilize Space B‐61 for Essential City Functions, as herein provided, for
the duration of this Sublease; and
WHEREAS, on ______, 2021, the City Council of the City adopted an ordinance formally requesting
the Corporation to finance the costs of the acquisition of the Ownership Interest by accepting the Loan
and entering into the Loan Agreement and approved and authorized the execution of this Sublease and
all other documents to which the City is a party related to the Corporation’s accepting the Loan; and
WHEREAS, pursuant to the City Council’s request, the Board of Directors of the Corporation
approved a resolution on _______, 2021, authorizing the Corporation’s acceptance of the Loan and
entering into the Loan Agreement and approved and authorized the execution of this Sublease and all
other documents to which the Corporation is a party related to the Corporation’s accepting the Loan; and
WHEREAS, the City and the Corporation are willing to enter into this Sublease Agreement to
facilitate the Corporation’s financing of the costs of acquiring the Ownership Interest; and
NOW THEREFORE, in the joint and mutual exercise of their powers and in consideration of the
mutual covenants herein contained, the Corporation, as the Sublessor, desires to sublease Space B‐61 to
the City, and the City, as the Sublessee, desires to sublease Space B‐61 from the Corporation, upon the
terms and conditions set forth in this Sublease, and such parties hereto agree as follows:
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ARTICLE I.
Section 1.01

DEFINITIONS AND INTERPRETATIONS

Definitions.

Unless the context otherwise requires, and except for terms defined in elsewhere herein, all
capitalized terms not otherwise defined herein shall have the meaning as set forth below:
Appropriate, Appropriated or Appropriation means adoption by the City Council of a budget or
amendments to the budget for a Fiscal Year which includes the Sublease Payments and other payments
required, if any, to be made by the City under this Sublease during the respective and applicable Fiscal
Year.
Appropriated Funds means funds Appropriated by the City from any money that has not been
encumbered to secure the payment of any indebtedness of the City and that may lawfully be used with
respect to any payment obligated or permitted under the Sublease.
Bank means Truist Bank, and its successors and permitted assigns.
Bank Representative means any Executive Vice President, any Senior Vice President, any Vice
President, or any other trust officer, who by virtue of her position with the Bank has been authorized by
the board of directors of the Bank to execute loan agreements similar to the Loan Agreement and related
documents.
Board of Directors means the Board of Directors of the Corporation.
Bond Counsel means McCall, Parkhurst & Horton L.L.P or another attorney at law or a firm of
attorneys, acceptable to the Corporation, the City, and the Bank, of nationally‐recognized standing in
matters pertaining to the issuance of bonds by states and their political subdivisions, duly admitted to the
practice of law before the highest court of any state of the United States of America or the District of
Columbia.
Business Day means any day other than a Saturday, Sunday, legal holiday, or a day on which
banking institutions in Balcones Heights, Texas or San Antonio, Texas are authorized or required by law or
executive order to close.
City Council means the City Council of the City, as its governing body.
Essential City Functions means functions that are essential to the City’s accomplishment of one or
more of the governmental functions for which it exists, to include (initially) maintaining offices and related
facilities for a municipal court system, an office of economic development, and a multipurpose community
center (and such other functions that are from time to be approved by the Bank).
Event of Default means:
(a)
Default”.
(b)

Under the Loan Agreement, those events defined therein as an “Event of

Under the Sublease:
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(1)
failure by the Sublessee to make a Sublease Payment from Appropriated
Funds within ten calendar days after the due date thereof;
(2)
failure by the City or the Corporation to observe and perform any
covenant, condition, or agreement, on its part to be observed or performed by it under
the Sublease, other than as referred to in (1) above, and such failure is not cured within
30 calendar days after written notice thereof is provided to the party in default by the
other party hereto or the Bank;
(3)
any material statement, representation, or warranty made by the City in
the Sublease or in any writing ever delivered by the City pursuant to or in connection with
the Sublease is false, misleading, or erroneous in any material respect;
(4)
the filing by the City of a voluntary petition in bankruptcy, or failure by
the City promptly to lift any execution, garnishment, or attachment of such consequence
as would impair the ability of the City to carry on its operations at Space B‐61, or
adjudication of the City as bankrupt, or assignment by the City for the benefit of creditors,
or the entry by the City into an agreement of composition with creditors, or the approval
by a court of competent jurisdiction of a petition applicable to the City in any proceedings
instituted under the provisions of the Federal Bankruptcy Code, as amended, or under
any similar federal or State laws which may hereafter be enacted;
(5)
any event which shall occur or any condition which shall exist the effect
of which is to cause (i) more than $500,000 of aggregate indebtedness of the City to
become due prior to its stated due date (exclusive of any optional or mandatory
redemptions permitted by the applicable documents related to such indebtedness) or (ii)
a lien to be placed on Space B‐61 or the City’s interest in Space B‐61, and not released
within 60 days; or
(6)
a final judgment against the City for an amount in excess of $500,000 shall
be outstanding for any period of 60 days or more from the date of its entry and shall not
have been discharged in full or stayed pending appeal, and a lien is placed on Space B‐61
or the City’s interest in Space B‐61.
Event of Nonappropriation means the failure of the City to appropriate in the budget adopted
prior to the commencement of any Fiscal Year sufficient funds to pay the Sublease Payments for such
Fiscal Year, or the reduction of any Appropriation to an amount insufficient to permit the City to pay the
Sublease Payments (in which event, the Event of Nonappropriation shall be retroactive to the beginning
of the Fiscal Year in which the reduction is made) from any money that may lawfully be used with respect
to any payment obligated or permitted under the Sublease.
Excess Space means those portions of Space B‐61 from time to time not needed by the City to
satisfy its operational and staffing needs that the City, as Sublessee, determines to sub‐sublease to private
parties pursuant to the provisions of Section 4.05 of the Sublease.
Excess Space Lease Costs means those costs that are necessarily and incidentally incurred by the
City to enter into and perform its obligations under any sub‐sublease of Excess Space.
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Excess Space Lease Revenues means those lease revenues realized by the City from its sub‐
sublease of any Excess Space.
Financing Documents means, collectively, the Sublease and the Loan Agreement.
Fiscal Year means each 12 month fiscal period of the City commencing on October 1 and ending
on September 30 of the following year, or such other annual accounting period as the City may hereafter
adopt.
Leasehold Estate means an interest in land granting to its holder a right of exclusive possession
for a specified duration, subject to the payment of rent and other conditions placed upon the continued
effectiveness and validity thereof included within such lease.
Net Excess Space Lease Revenues means Excess Space Lease Revenues, less Excess Space Lease
Costs.
Net Proceeds means any insurance proceeds or condemnation award paid with respect to Space
B‐61 remaining after payment of all expenses incurred in the collection thereof.
Ownership Interest Distributions means the periodic distributions of revenues received by the
Corporation resulting from its ownership of the Ownership Interest.
Partnership Agreement means that certain “Second Amended and Restated Limited Partnership
Agreement of Crossroads Mall Partners, Ltd.”
Permitted Encumbrances means the liens and encumbrances described on Exhibit E to the
Sublease.
Prepayment Option Date means, in the event of damage, destruction, or condemnation of Space
B‐61 as described in Section 4.10 of the Sublease, the date established pursuant to such Section 4.10 of
the Sublease.
Prepayment Option Price means an amount which will be sufficient to pay the principal of the
Loan then outstanding and accrued (but then‐unpaid) interest thereon to the date for early repayment
pursuant to the Loan Agreement, together with any other amounts then due or past due hereunder,
including the fees and expenses, if any, of the Bank.
Space B‐61 means the __ square foot space within Wonderland of the Americas that has been
leased by the Owner to the Corporation and subleased by the Corporation to the City, as such space is
further described in Exhibit A hereto.
State means the State of Texas.
Sublease means this SUBLEASE AGREEMENT RELATING TO SPACE B‐61 AT WONDERLAND OF THE
AMERICAS, dated as of November 1, 2021, by and between the Corporation and the City and any duly
authorized and executed amendment thereto.
Sublease Payment means, subject to the provisions of Section 6.03 (which includes the
Corporation’s obligation to apply Ownership Interest Distributions as in such Section described), each
4

Sublease Payment Date, while the Loan is outstanding under the Loan Agreement, an amount of money
equal to the full amount of the principal installment and interest coming due on the Loan on such date
plus applicable operating expense pass‐through charges (including taxes, insurance, utilities, HVAC and
other common area expenses paid by tenants, but excluding marketing expenses and property taxes for
any tenant space that is excluded from mall property taxes because such space is leased or subleased to
a governmental entity).
Sublease Payment Date means February 10, May 10, August 10, and November 10 of each year,
beginning May 10, 2022, for so long as the Sublease is in effect.
Sublessee means the City, in its capacity as the sublessee of Space B‐61 under the Sublease, and
its successors and permitted assigns.
Sublessee Representative means the Mayor, the City Administrator, any Deputy City
Administrator, any Assistant City Administrator, the City Clerk, the Chief Financial Officer, the Director of
Finance, and any Assistant Director of Finance of the City, and any other officer or employee of the City
who is designated in writing by resolution or ordinance of the City Council or by a certificate executed by
the City Administrator or the Chief Financial Officer of the City as a Sublessee Representative for the
purposes of the Sublease.
Sublessor means the Corporation, in its capacity as the sublessor of Space B‐61 under the
Sublease, and its successors and permitted assigns.
Term of the Sublease means the term of the Sublease, as determined pursuant to Article V of the
Sublease.
Section 1.02

General Rules of Construction.

(a)
When in this Sublease the context requires (i) a reference to the singular number
includes the plural and vice versa, and (ii) a word denoting gender includes the masculine,
feminine, and neuter.
(b)
The table of contents and the titles given to any article or section of this Sublease
are for convenience only and are not intended to modify the article or section.
Section 1.03

Preamble.

The statements and findings in the preamble of this Sublease are hereby adopted and made a
part of this Sublease.
ARTICLE II.
Section 2.01

GENERAL REPRESENTATIONS, COVENANTS, AND WARRANTIES
General Representations, Covenants, and Warranties of the City.

The City represents, covenants, and warrants as follows:
(a)
The City is a duly formed and validly existing municipal corporation and political
subdivision of the State, duly created and operating as a Type A general law municipality pursuant
to the Texas Local Government Code and other applicable laws of the State;
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(b)
the City has full power and authority to execute this Sublease and perform its obligations
hereunder;
(c)
the City has duly authorized the execution of this Sublease and the performance of its
obligations hereunder;
(d)
the City’s execution of this Sublease, and performance of its obligations hereunder and
compliance with the terms hereof, will not conflict with, or constitute a default under, any law
(including administrative rule), judgment, decree, order, permit, license, agreement, mortgage,
lease, or other instrument to which the City is subject or by which the City or any of its property
is bound;
(e)
the City is not in violation of any law, including (but not limited to) any court orders, which
violation could adversely affect the performance of its obligations under this Sublease, and the
City shall continue to remain in compliance with all applicable laws, regulations and court orders;
(f)
the City presently expects to have sufficient funds to satisfy its obligations under this
Sublease, including (but not limited) to revenues derived from expense avoidance resultant from
administrative consolidation, potential proceeds from sales of City‐owned properties that became
surplus as a result of administrative consolidation that may be realized over the life of the
Sublease, potential Net Excess Space Lease Revenues, maintenance and utilities expense savings
from vacated facilities, and the anticipated offset to annual Sublease Payments resultant from the
Corporation’s application of its Ownership Interest Distributions against such annual payments as
herein described, and the City represents that it presently expects, while the Loan remains
outstanding, that it annually will prepare a Fiscal Year budget, for consideration by the City Council
of the City, which contains provisions to fully pay from lawfully available revenues of the City all
Sublease Payments coming due during the applicable Fiscal Year; however, the City has no
obligation to Appropriate any funds to enable the City (as Sublessee) to pay Sublease Payments
that remain after the Corporation’s application of Ownership Interest Distributions against such
payment obligations, regardless of the amount or source of funds that are lawfully available to be
Appropriated, in any Fiscal Year;
(g)
this Sublease is the legal, valid, and binding obligation of the City, enforceable in
accordance with its terms;
(h)
the Sublessee will be the sole user of Space B‐61, with the right of assignment,
subordination, and sub‐subleasing (including with respect to Excess Space) as provided and
limited herein by Article IV hereof, such use of Space B‐61 shall be limited to Essential City
Functions, and the Sublessee will use Space B‐61 during the Term of the Sublease for Essential
City Functions and in accordance with the provisions and limitations set forth in Article IV of this
Sublease;
(i)
the City has complied and will comply with all open meeting laws, all public contract
procurement laws and all other State and federal laws applicable to the execution, delivery, and
performance of this Sublease;
(j)
no further approval, consent, or withholding of objections is required from any
governmental authority with respect to this Sublease;
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(k)
upon termination of the Sublease, the Sublessee will deliver to the Sublessor all
documents which are or may be necessary to vest all of the Sublessee’s right, title, and interest in
and to Space B‐61 under the Sublease in the Sublessor and will release all liens and encumbrances
in favor of the Sublessor.
(l)
the City shall provide to the Bank, not later than the day that is 12 months after the end
of the City’s Fiscal Year, the City’s Comprehensive Annual Financial Report.
Section 2.02

General Representations, Covenants and Warranties of the Corporation.

The Corporation represents, covenants, and warrants as follows:
(a)
the Corporation is a duly created and validly existing economic development corporation
authorized to operate under the Act;
(b)
the Corporation has the full power and authority to execute the Financing Documents and
perform its obligations thereunder;
(c)
the Corporation has the full power and authority to accept the Loan and to use the
proceeds thereof to finance the costs of acquiring the Ownership Interest;
(d)
the Corporation and its Board of Directors have duly authorized the execution of the
Financing Documents and the performance of the Corporation’s obligations thereunder;
(e)
the execution of the Financing Documents and the Corporation’s performance of its
obligations thereunder, and its compliance with the terms thereof, will not conflict with or
constitute a default under any law (including administrative rule), judgment, decree, order,
permit, license, agreement, mortgage, lease, or other instrument to which the Corporation is
subject or by which the Corporation or any of its property is bound;
(f)
the Corporation is not in violation of any law, which violation could adversely affect the
performance of its obligations under this Sublease;
(g)
the Corporation has entered into the Lease Agreement with the Lessor regarding Space
B‐61, which Lease Agreement permits the sublease of Space B‐61 in the manner contemplated
under this Sublease, and hereby covenants and agrees to comply with the terms of such Lease
Agreement so that the primary lease of Space B‐61 by the Lessor to the Sublessor is maintained
for the duration of the Lease Agreement;
(h)
the term of the Lease Agreement does not expire prior to the date of expiration of this
Sublease and the Corporation shall take no action (including execution of any amendment to the
Lease Agreement) that would permit the termination of the Lease Agreement prior to the date of
expiration of this Sublease (which term shall not expire while the Loan remains outstanding and
unpaid);
(i)
the Corporation shall enforce the terms of the Lease Agreement to ensure availability of
Space B‐61 in the manner and for the duration as contemplated thereunder;
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(j)
to the extent that it legally may, the Corporation agrees to keep its interest in the
Leasehold Estate in Space B‐61 made available under the Lease Agreement free and clear of all
liens, encumbrances, and security interests (other than the Permitted Encumbrances);
(k)
subject to compliance by the Sublessee with the provisions of this Sublease, the Sublessor
hereby covenants to provide the Sublessee during the Term of the Sublease with the quiet use
and enjoyment of Space B‐61, and the Sublessee shall peaceably and quietly have and hold and
enjoy such property, without suit, trouble, or hindrance from the Sublessor;
(l)
no further approval, consent, or withholding of objections is required from any
governmental authority with respect to the Corporation’s execution, delivery, and performance
of this Sublease;
(m)
the Corporation has complied with all open meetings laws and all other State and federal
laws applicable to the execution, delivery, and performance of this Sublease; and
(n)
this Sublease is the legal, valid, and binding obligation of Corporation, enforceable in
accordance with its terms.
Section 2.03

General Assurances.

Each of the City and the Corporation, subject to Section 2.01(f) hereof, agrees (to the extent
permitted by law) that it will take or cause to be taken all actions necessary to preserve its existence in
full force and effect and to carry out the terms of this Sublease, as set forth herein.
ARTICLE III.

SUBLEASE

In consideration of the mutual covenants and agreements set forth in this Sublease, and other
good and valuable consideration, including (but not limited to) the payment of Sublease Payments by the
City (as Sublessee hereunder) in accordance with Section 6.03 hereof, the Corporation (as Sublessor
hereunder) demises, leases and grants to the City (as Sublessee hereunder) a Leasehold Estate (identical
to the Corporation’s Leasehold Estate under the Lease Agreement) in Space B‐61 for the Term set forth in
Article V hereof.
ARTICLE IV.
Section 4.01

SPACE B‐61

Use of Space B‐61.

The Sublessee hereby agrees, for the duration of this Sublease (and for so long as the Loan
remains outstanding), to utilize Space B‐61 solely for Essential City Functions.
Section 4.02

Tenant Make Ready.

Improvements to make Space B‐61 ready for Sublessee’s use, as well as payment for the same,
shall be undertaken in accordance with the provisions of Section 12.1 of the Partnership Agreement
(which provisions are hereby incorporated by reference as though reproduced herein for all purposes).
Sublessee hereby agrees on Sublessor’s behalf to deliver to Lessor, from Sublessee’s lawfully available
funds (heretofore budgeted and appropriated for such purpose) the Special Class C Contribution (as such
term is defined in the Partnership Agreement) at the time and in the amount specified in the Partnership
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Agreement. Any Special Class C Contribution recovery received by Sublessor under Section 8.7 of the
Partnership Agreement shall be considered Ownership Interest Distributions hereunder.
Section 4.03

Access to Space B‐61.

The Sublessee agrees that the Sublessor and any Bank Representative shall have the right at all
reasonable times to enter upon and to examine and inspect Space B‐61. The Sublessee further agrees that
the Sublessor shall have such rights of access to Space B‐61 as may be reasonably necessary to cause the
proper maintenance of Space B‐61 in the event of failure by the Sublessee to perform its obligations
hereunder or the Sublease has been terminated for the reason set forth in Section 5.02(b) or (c) hereof,
or to carry out the Sublessor’s obligations and exercise the Sublessor’s rights under Article X hereof, or to
determine whether the Sublessee is in compliance with the Sublease.
Section 4.04

Maintenance of Space B‐61 by Sublessee.

(a)
During the Term of the Sublease, the Sublessee shall exercise due care in the use,
operation, and maintenance of Space B‐61 and shall not use, operate, or maintain Space B‐61
improperly, carelessly, in violation of any State or federal law, or for a purpose, or in a manner
contrary to that contemplated or required by this Sublease. Additionally, the Sublessee shall not
unreasonably obstruct or hinder the Sublessor in carrying out its duties under and pursuant to
this Sublease or the Lease Agreement. Sublessee shall obtain all permits and licenses necessary
for the operation, possession, and use of Space B‐61 as herein contemplated and described.
Sublessee shall comply with all State and federal laws applicable to the use, possession, and
operation of Space B‐61 and, if compliance with any such State and federal law requires changes
or additions to be made to Space B‐61, such changes or additions shall be made in accordance
with such applicable law.
(b)
During the Term of the Sublease, the Sublessee shall maintain, preserve, and keep
Space B‐61 in good repair, working order, and condition, and from time to time, make or cause to
be made all repairs, replacements, and improvements necessary to keep Space B‐61 in such
condition. The Sublessee agrees to pay the expenses of such maintenance from Appropriated
Funds. The Sublessor shall have no responsibility for such maintenance, or for any such repairs,
replacements, or improvements; provided, however, that the Sublessor shall enforce any
applicable provisions of the Lease Agreement that would obligate the Lessor to undertake any
repairs, replacements, or improvements relative to Space B‐61, relieving the Sublessee of such
responsibility otherwise arising under this Section.
(c)
The Sublessee shall have the right to contract with a third party to maintain,
repair, replace, and improve Space B‐61, as necessary to keep Space B‐61 in good repair, working
order, and condition; provided, however, further, that Sublessee shall not be relieved of its
obligation to maintain, repair, replace, and improve Space B‐61 by designating a third party to
perform such duties.
Section 4.05

Sub‐Sublease of Space B‐61.

Notwithstanding any provision of this Sublease to the contrary, the Sublessee hereby
retains, for the duration of the Sublease, the right and ability to sub‐sublease Excess Space to third
parties; provided, however, that such sub‐subleases shall at all times be limited to Excess Space
and shall, for so long as the Loan remains outstanding and unpaid, be subject to receipt of the
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Bank’s prior written approval as a condition precedent to the execution of any such sub‐sublease.
Sublessee shall retain responsibility for payment for all costs associated with any sub‐sublease
and pay the same from Excess Space Lease Revenues or other lawfully‐available City funds
(including Appropriated Funds). The Sublessee shall keep Excess Space Lease Revenues separate
and apart from all other Sublessee funds and separately account therefor. Sublessee shall apply
all Net Excess Space Lease Revenues toward payment of Sublease Payments in accordance with
Article VI hereof.
Section 4.06

Sublessee’s Negligence; Liability Insurance.

(a)
SUBLESSEE’S NEGLIGENCE. TO THE EXTENT PERMITTED BY THE LAWS OF THE
STATE, THE SUBLESSEE ASSUMES ALL RISKS AND LIABILITIES, WHETHER OR NOT COVERED BY
INSURANCE, FOR LOSS OR DAMAGES TO SPACE B‐61 AND FOR INJURY TO OR DEATH OF ANY
PERSON OR DAMAGES TO ANY PROPERTY, WHETHER SUCH INJURY OR DEATH BE WITH RESPECT
TO AGENTS OR EMPLOYEES OF THE SUBLESSEE OR OF THIRD PARTIES AND WHETHER SUCH
PROPERTY DAMAGE BE TO THE SUBLESSEE’S PROPERTY OR THE PROPERTY OF OTHERS, IF SUCH
INJURY, DEATH, LOSS, OR DAMAGE BE PROXIMATELY CAUSED BY THE NEGLIGENT CONDUCT OF
THE SUBLESSEE, ITS OFFICERS, EMPLOYEES, AGENTS, GUESTS, AND INVITEES. TO THE EXTENT
PERMITTED BY THE LAWS OF THE STATE, THE SUBLESSEE HEREBY ASSUMES RESPONSIBILITY, AND
AGREES TO REIMBURSE THE SUBLESSOR, FOR ALL LIABILITIES, OBLIGATIONS, LOSSES, DAMAGES,
PENALTIES, CLAIMS, ACTIONS, COSTS, AND EXPENSES OF WHATSOEVER KIND AND NATURE,
IMPOSED ON, INCURRED BY, OR ASSERTED AGAINST THE SUBLESSOR (EXCEPT THOSE DIRECTLY
RESULTING FROM THE SUBLESSOR’S OWN NEGLIGENCE OR WILLFUL MISCONDUCT) THAT IN ANY
WAY RELATE TO OR ARISE OUT OF A CLAIM, SUIT, OR PROCEEDING BASED IN WHOLE OR IN PART
UPON THE CONDUCT OF THE SUBLESSEE, ITS OFFICERS, EMPLOYEES, AGENTS, GUESTS, AND
INVITEES.
(b)
General Liability Insurance. During the Term of the Sublease, Sublessee will
procure from Appropriated Funds, and maintain continuously in effect, or cause to be procured
and maintained continuously in effect, with respect to Space B‐61, a policy of insurance or
coverage of General Liability Insurance on an occurrence based form with a limit set out in Exhibit
B, against liability for injuries to or death of any person or damage to or loss of property arising
out of or in any way relating to the maintenance, use, or operation of Space B‐61 or any part
thereof, and shall furnish certificates evidencing such coverage to the Bank. The insurance or
coverage shall include coverage for premises/operations, independent contractors,
products/completed operations, personal and bodily injury, contractual liability and explosion,
collapse and underground property damage in the amounts set out in Exhibit B. The insurance
required under this subparagraph may be provided through an “umbrella” or “excess” policy
which provides coverage for any one occurrence in the minimum coverage amount previously set
forth.
Section 4.07

Workers’ Compensation Insurance.

(a)
Workers’ Compensation Insurance. During the Term of the Sublease, to the extent
required by State law, Sublessee shall, from Appropriated Funds, carry Workers’ Compensation
Insurance covering all employees on, in, near, or about Space B‐61 and, upon request, shall furnish
to the Sublessor and the Bank certificates evidencing such coverage throughout the Term of the
Sublease.
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Section 4.08

Requirements for Insurance Policies.

(a)
General Requirements. All policies of insurance or coverage required to be
obtained pursuant to Sections 4.06 and 4.07 may be carried under a separate policy or a rider or
endorsement; shall be taken out and maintained with insurance companies organized under the
laws of one of the states of the United States and qualified and licensed to write insurance or
coverage in the State of the types and in the amounts required and have A.M. Best ratings of at
least A‐VIII. A program or plan qualifying under the Interlocal Cooperation Act, Chapter 791, Title
7, Texas Government Code, shall be deemed to meet these requirements. Additionally, all such
policies or coverage shall contain a provision that the insurer shall not cancel or revise coverage
thereunder without giving written notice to Sublessee, Sublessor and Bank before the cancellation
or revision becomes effective. Certificates, in a form on which the parties can rely as evidence of
binding insurance or coverage, of any such insurance or coverage shall be deposited with the Bank
and a copy provided to the Sublessor. At least 30 days before the expiration of any such policy,
the Sublessee shall furnish to the Sublessor and the Bank evidence that the policy has been
renewed or replaced by another policy conforming to the provisions of this Article IV, unless such
insurance is no longer obtainable, in which event the Sublessee shall notify the Sublessor and the
Bank of this fact.
Section 4.09

Liens.

The Corporation shall not, directly or indirectly, create, incur, assume, or suffer to exist any
mortgage, pledge, lien, charge, encumbrance, or claim on or with respect to its Leasehold Estate in Space
B‐61, the Lease Agreement, this Sublease, or the Corporation’s interest therein, other than the respective
rights of the City and the Corporation as provided in this Sublease and the Permitted Encumbrances. The
Corporation shall promptly take such action as may be necessary to discharge or remove any such
mortgage, pledge, lien, charge, encumbrance, or claim if the same shall arise at any time, and reimburse
the City from any legally available funds for any expense incurred by it in order to discharge or remove
any such mortgage, pledge, lien, charge, encumbrance, or claim.
Section 4.10

Damage, Destruction, and Condemnation.

(a)
If Space B‐61 or any portion thereof is destroyed or are damaged by fire or other
casualty, and if the resultant insurance proceeds are sufficient for the necessary repair and/or
replacement of Space B‐61, the Sublessee shall make all necessary repairs and/or replacements
and utilize such insurance proceeds to pay such costs of repairs and replacements. If the amount
of insurance proceeds are insufficient for the necessary repair and/or replacement of Space B‐61,
the Sublessee may utilize its lawfully available funds in the amount needed for the completion of
all necessary repair and/or replacement of Space B‐61. If Space B‐61 has been damaged to an
extent which results in the Sublessee’s inability to use 50% or more of Space B‐61 for Essential
City Functions, the Sublessee may exercise its option to prepay the Sublease Payments and cause
the Sublessor to prepay the Loan in accordance with Article VII hereof. If the amount of insurance
proceeds are insufficient for the complete repair and/or replacement of Space B‐61, and the
Sublessee does not, within 45 days of the date of the receipt of such insurance proceeds
appropriate the amount needed to complete the repair and/or replacement of Space B‐61 or
exercise its option to prepay the Sublease Payments and cause the Sublessor to prepay the Loan
in accordance with Article VII hereof, the Sublessee shall transfer such insurance proceeds to the
Bank and apply the same against the balance of the Loan at such time outstanding. Regardless of
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the insufficiency of the insurance proceeds for either the repair and/or replacement of Space B‐
61 or for the prepayment of the Sublease Payments, the Sublessee shall remain obligated to
continue to pay the Sublease Payments from Appropriated Funds and any Net Excess Space Lease
Revenues, to the extent (but only to the extent) of any balance of such payments owed after the
Corporation’s application of Ownership Interest Distributions against scheduled Loan payments.
(b)
If title to or the temporary use of Space B‐61 or any part thereof, or the interest
of Sublessee, Sublessor, or the Bank in Space B‐61 or any part thereof, shall be taken under the
exercise of the power of eminent domain by any governmental body or by any person, firm, or
corporation acting under governmental authority, the Sublessee shall have the rights and
obligations specified in this Section with respect to the Net Proceeds of any condemnation award.
The Sublessee and Sublessor shall promptly deposit the Net Proceeds of any condemnation award
with the Bank for credit against the then‐outstanding balance of the Loan. Regardless of the
insufficiency of the net condemnation proceeds for the retirement of the entirety of the Loan at
such time outstanding, the Sublessee shall remain obligated to continue to pay the Sublease
Payments from Appropriated Funds and any Net Excess Space Lease Revenues, to the extent (but
only to the extent) of any balance of such payments owed after the Corporation’s application of
Ownership Interest Distributions against scheduled Loan payments.
(c)
Notwithstanding anything to the contrary contained in paragraph (b) above, or
anywhere else in this Sublease, if title to or the temporary use of Space B‐61 or any part thereof,
or the interest of the Sublessor or the Bank in Space B‐61 or any part thereof, shall be taken under
the exercise of the power of eminent domain by the City, the Sublessor and the Sublessee hereby
expressly acknowledge and agree, to the extent permitted by law, and pursuant to the
requirements of Section 21.012 of the Texas Property Code, that the damages payable to the
Sublessor or the Bank, as the case may be, pursuant to such exercise of the power of eminent
domain by the City shall be an amount which will be sufficient on the date payment is made by
the City to the Sublessor, the Bank, or the clerk of the court of a court of competent jurisdiction,
together with any other amounts available and dedicated for such, if any, to pay the balance of
the Loan at such time outstanding. The Sublessor and the Sublessee agree that the provisions of
this subparagraph (c) shall survive the termination of the Sublease, notwithstanding anything
herein to the contrary.
Section 4.11

Cooperation of Sublessor.

The Sublessor shall cooperate fully with the Sublessee in filing any proof of loss with respect to
any insurance policy described in Sections 4.06 and 4.07 and in the prosecution or defense of any
prospective or pending condemnation proceeding with respect to Space B‐61 or any part thereof and will,
to the extent it may lawfully do so, permit the Sublessee to litigate in any proceeding resulting therefrom
in the name of and on behalf of the Sublessor. The Sublessee shall file and pursue any claims it has under
any insurance policies described in Sections 4.06 and 4.07 hereof. In no event will the Sublessee
voluntarily settle, or consent to the settlement of, any proceeding arising out of any insurance claim or
any prospective or pending condemnation proceeding with respect to Space B‐61 or any part thereof
without the written consent of the Sublessor and the Bank.
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Section 4.12

Installation of Sublessee’s Equipment.

The Sublessee may at any time, in its sole discretion and at its own expense, install items of
movable furniture, fixtures, machinery and equipment in or upon Space B‐61, which items shall be
identified by Sublessee as property of Sublessee not included in Space B‐61. All such items so identified
shall remain the sole property of Sublessee, in which the Sublessor shall have no interest, and may be
modified or removed by the Sublessee at any time, provided that the Sublessee shall repair and restore
any and all damage to Space B‐61 resulting from the installation, modification, or removal of any such
items. Nothing in this Sublease shall prevent the Sublessee from purchasing items to be installed pursuant
to this Section under a conditional sale or lease with option to purchase contract, or subject to a vendor’s
lien or security agreement as security for the unpaid portion of the purchase price thereof, provided that
no such lien or security interest shall attach to any part of Space B‐61.
Section 4.13

Assignment of Warranties.

In the event the Sublease terminates for reasons described in clauses (b) or (c), respectively, of
Article V hereof, the Sublessee hereby assigns to the Sublessor all of its interest in all warranties and
guarantees, express or implied, issued on or applicable to Space B‐61, and the Sublessee hereby
authorizes the Sublessor to obtain the customary services furnished in connection with such warranties
and guarantees.
ARTICLE V.

TERM OF SUBLEASE

This Sublease shall be and remain in effect with respect to Space B‐61 for a term (the Term of the
Sublease) commencing on January 1, 2021 and continuing until the day immediately following the date of
final payment of the Loan or until earlier terminated upon the occurrence of the first of the following
events:
(a)

the termination of the Lease Agreement;

(b)
at the end of the Fiscal Year in which an Event of Nonappropriation occurs which
results in the termination of the Sublease in accordance with Section 10.03 hereof; and
(c)
upon the occurrence of an Event of Default and the Sublessor elects to terminate
the Sublease pursuant to Section 10.01 hereof.
ARTICLE VI.
Section 6.01

PAYMENTS

Sublease Payments.

During the Term of the Sublease and subject to Section 6.03(c), the Sublessee shall pay, from Net
Excess Space Lease Revenues and Appropriated Funds, to the Bank for the account of the Sublessor the
Sublease Payments in the amounts and on the respective Payment Dates set forth in Exhibit C attached
hereto (being an initial schedule of Sublease Payments to be in effect following the effectiveness of the
Loan Agreement). The Sublease Payments shall be payable in immediately available funds to the Bank at
its address specified in the Loan Agreement, or to such other person or entity and at such other address
as the Bank may designate by written notice to the Sublessor (who shall notify the Sublessee), in lawful
money of the United States of America no later than 10:00 a.m. Central Time on the applicable Sublease
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Payment Date. All Sublease Payments received by the Bank shall be applied in the manner required by
the Loan Agreement.
Section 6.02

Current Expenses.

Except with respect to its pledge of Net Excess Space Lease Revenues made in Section 6.03(b)
hereof, the obligations of the City under this Sublease as Sublessee to pay the Sublease Payments and
other expenses described in Section 6.02(a) hereof shall constitute a current expense of the City in each
Fiscal Year, and shall not constitute an indebtedness of the City within the meaning of the laws of the
State. Nothing herein shall constitute a pledge by the City of any taxes or other money, other than
Appropriated Funds for the then current Fiscal Year or its pledge of Net Excess Space Lease Revenues, to
the payment of Sublease Payments or other costs and expenses due hereunder.
Section 6.03

Sublessee’s and Sublessor’s Obligation.

(a)
Sublessee’s Obligation. Subject to subsection (d) of this Section, the obligation of
the Sublessee to make Sublease Payments shall be absolute and unconditional. Notwithstanding
any dispute arising with regard to Space B‐61, the Sublessee shall make all Sublease Payments
when due and shall not withhold Sublease Payments pending final resolution of any dispute
related to Space B‐61, nor shall Sublessee assert any right of set‐off or counterclaim against its
obligation to make such Sublease Payments. The Sublessee’s obligation to make Sublease
Payments shall not be abated through accident or unforeseen circumstances.
(b)
Pledge of Net Excess Space Lease Revenues. The Sublessee hereby pledges to the
Sublessor, as security for its annual payment of Sublease Payments, the Net Excess Space Lease
Revenues, which Net Excess Space Lease Revenues the Sublessor hereby covenants and agrees to
pledge to the Bank, without reduction or diminution, as additional security for the Loan. Any Net
Excess Lease Space Lease Revenues shall be applied by the Sublessee against Sublease Payments
and paid directly to the Bank as described in Section 6.01 hereof, leaving any unsatisfied amount
of Sublease Payments, after the application of Ownership Interest Distributions pursuant to
Section 6.03(c) hereof, as the only portion thereof to be paid from Appropriated Funds.
(c)
Application of Ownership Interest Distributions. As the owner of the Ownership
Interest, the Sublessor is entitled to Ownership Interest Distributions. The City has facilitated the
Corporation’s acquisition of the Ownership Interest with the intent that the Ownership Interest
Distributions will be sufficient to satisfy the costs associated with such purchase (being, primarily,
payment of the annual Loan Payments) and the associated costs of the City’s occupancy of Space
B‐61 (such costs, together, reflected in the Lease Payments). Accordingly, the Sublessor shall, by
delivery of the same to the Bank at the times and in the amounts specified in the Loan Agreement,
utilize Ownership Interest Distributions to make Loan Payments for each year while the Loan
remains outstanding. The amounts remaining from any Ownership Interest Distributions for such
year shall then be paid to the Lessor for application against that portion of the Lease Payments
attributable to the costs (other than annual rent of $1.00) of occupying Space B‐61 (and as
provided for in the Lease Agreement). The annual Lease Payments owed by the Sublessee for the
applicable period shall be reduced by a like amount of the total amount of Ownership Interest
Distributions applied to such expenses and the Sublessee shall only be responsible for the balance
for such period. If the Sublessee has already paid all or a portion of the total amount of Lease
Payments for such period during which Ownership Interest Distributions are received and are
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required to be applied in the manner described in this Section 6.03(c), then the Sublessor shall
rebate to the Sublessee from such Ownership Interest Distributions the amount paid by the
Sublessee that should have been paid by the Sublessor from Ownership Interest Distributions as
described in this subsection (c).
(d)
Payment Obligations Subject to Appropriation. The obligation of the Sublessee to
make Sublease Payments described in subsection 6.03(a), subject to subsections 6.03(b) and
6.03(c), respectively, hereof, is subject to the sufficiency of Appropriated Funds. The Sublessee
presently intends to continue this Sublease for the entire Term of the Sublease and to pay all
Sublease Payments and other payments required hereunder. The Sublessee reasonably believes,
based upon current State law, the City’s financial practices, and other factors, that Appropriated
Funds in an amount sufficient to make all such Sublease Payments (notwithstanding the
availability of any Net Excess Space Lease Revenues or any Ownership Interest Distributions) and
make all other payments required hereunder will be available for such purposes; however, the
Sublessee has no obligation to Appropriate any funds to enable the Sublessee to satisfy is
obligations under this Section 6.03 regardless of the amount or source of funds that are lawfully
available to be Appropriated in any Fiscal Year.
ARTICLE VII.

Section 7.01

OPTION TO PREPAY SUBLEASE PAYMENTS UPON DAMAGE, DESTRUCTION OR
CONDEMNATION OF PROPERTY
When Available.

In the event of damage, destruction, or condemnation of Space B‐61 during the Term of the
Sublease, as further described in Section 4.10 hereof, the Sublessee shall have the option to prepay
Sublease Payments and require the Sublessor to prepay all of the Loan on the Prepayment Option Date
for an amount equal to the Prepayment Option Price.
Section 7.02

Exercise of Option.

The Sublessee shall give notice to the Sublessor and Bank of its intention to exercise its option to
prepay Sublease Payments pursuant to Section 7.01 above not less than 30 calendar days prior to the
Prepayment Option Date on which the option to prepay Sublease Payments is to be exercised. The
Sublessee shall deposit with the Bank, not less than 45 calendar days prior to such Prepayment Option
Date, an amount equal to any and all unpaid Sublease Payments to the extent not otherwise included
within the calculation of the Prepayment Option Price, any other amounts then due or past due, and the
applicable Prepayment Option Price (less other funds, including condemnation proceeds, insurance
proceeds, Net Excess Space Lease Revenues, and Ownership Interest Distributions, available on such
Prepayment Option Date and available to prepay the Loan pursuant to the terms of the Loan Agreement).
ARTICLE VIII.
Section 8.01

ASSIGNMENT OF SUBLEASE AGREEMENT BY SUBLESSOR

Assignment by Sublessor.

(a)
The Sublessee acknowledges that the Sublessor has assigned its right, title, and
interest, but not its obligations, responsibilities, or liabilities, in the Sublease to the Bank as
security for the Loan. The Sublessee shall pay all Sublease Payments (whether from Appropriated
Funds or Net Excess Space Lease Revenues) and all other amounts required to be paid by the
Sublessee pursuant to this Sublease that remain after application of any Ownership Interest
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Distributions pursuant to Section 6.03(c) hereof to or at the direction of the Bank. The Sublessor
and the Sublessee each represents, warrants, covenants, and agrees that it will do, execute,
acknowledge, and deliver all and every further act, conveyance, transfer, and assurance necessary
or proper for the perfection of any and all of the liens or security interests in this Sublease
Agreement or the liens on payments hereunder required to be created in the Loan Agreement, if
any, including (but not limited to) executing or causing to be executed such financing statements
and continuation statements as shall be necessary under applicable law to perfect and maintain
such security interests.
(b)
Any rights of and obligations owed hereunder to the Bank by the Sublessor or the
Sublessee shall be owed to the Bank in its capacity as assignee of Sublessor’s and Sublessee’s
rights under this Sublease.
Section 8.02
Sublessor.

Restriction on Mortgage, Sale or Assignment of Interests in Space B‐61 by

During the Term of this Sublease Agreement, the Sublessor may not mortgage, sell, assign,
transfer, convey, or otherwise encumber, its leasehold interest in Space B‐61 without the prior written
consent of the Sublessee and the Bank. During the Term of the Sublease, the Sublessee may not, except
with respect to its right to sub‐sublease Excess Space from time to time pursuant to Section 4.05 hereof,
mortgage, sell, assign, transfer, convey, or otherwise encumber, its Leasehold Estate in Space B‐61 or any
portion thereof without the prior written consent of the Sublessor and the Bank.
ARTICLE IX.
Section 9.01

THE LOAN

Acceptance of the Loan.

Subject to applicable terms, limitations, and procedures, the Corporation will enter into the Loan
Agreement with and accept the Loan from the Bank to finance the costs of acquiring the Ownership
Interest. The terms of the Loan, including the calculation of interest thereon, the amortization and
repayment schedule, and provisions of repayment and prepayment shall be approved by the City in
accordance with applicable law.
Section 9.02

Cooperation by City.

The City shall take the action(s), enter into the agreement(s), provide the certification(s)
contemplated by this Sublease, and otherwise cooperate with the Corporation and its agents to effect the
Bank’s making the Loan to the Corporation.
ARTICLE X.
Section 10.01

REMEDIES

Remedies on Event of Default of Sublessee.

(a)
Upon an Event of Default of the Sublessee, the Sublessor (or the Bank as the
assignee of the Sublessor) shall have the right, to the extent permitted by law, to take one or any
combination of the following remedial steps:
(1)
with or without terminating the Sublease, declare all Sublease Payments
due or to become due during the then current Fiscal Year to be immediately due and
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payable by Sublessee to the extent of available Appropriated Funds and Net Excess Space
Lease Revenues, whereupon such Sublease Payments shall be, to the extent permitted by
State law, immediately due and payable; or
(2)
with or without terminating the Sublease, re‐enter and take possession
of Space B‐61 and exclude the Sublessee from using Space B‐61; however, if the Sublease
has not been terminated, the Sublessor shall return possession of Space B‐61 to the
Sublessee when the Event of Default is cured (including the Sublessee having provided for
the payment of all costs and expenses incurred by the Sublessor or the Bank) and, further,
the Sublessee shall, during such period of repossession by the Sublessor without
termination of the Sublease, to the extent of available Appropriated Funds and Net Excess
Space Lease Revenues, continue to be responsible for the Sublease Payments due or to
become due during the Term of the Sublease; or
(3)
terminate the Sublease upon giving 30 days written notice to the
Sublessee at the expiration of which period of time the Sublessee shall immediately
surrender possession and control of Space B‐61 to the Bank and the Bank shall have the
right, thereafter, to lease, sublease, or otherwise provide for the operation of Space B‐61
for the duration of the Lease Agreement; or
(4)
take whatever action at law or in equity may appear necessary or
desirable to collect the Sublease Payments then due.
(b)
Upon the termination of the Sublease by the Sublessor, the Sublessee shall
immediately surrender possession of Space B‐61 to the Sublessor, and the Sublessee shall be
prohibited from conducting any operations or activities at Space B‐61.
Section 10.02

Notice of Appropriation.

On or before the last day of each Fiscal Year, the City shall deliver to the Corporation and the Bank
written certification of the City’s Appropriation of available funds sufficient to pay (after application of
any available Net Excess Space Lease Revenues and Ownership Interest Distributions as herein provided)
Sublease Payments and other payments required, if any, to be made by the Sublessee during the
succeeding Fiscal Year, such certification to be in substantially the form attached as Exhibit D hereto (the
Certificate of Appropriation). The City hereby covenants that, once a Certificate of Appropriation has been
delivered in accordance with this Section 10.02, any modification by the City Council to the Appropriation
that is the subject of such Certificate that results in an unavailability of funds to satisfy in full the
obligations for which such Appropriation was initially made shall immediately cause the Sublease to
terminate. Under such circumstance, the parties to this Sublease agree that the Sublessee shall owe to
the Sublessor, as liquidated damages, an amount equal to the amount originally Appropriated for such
Fiscal Year.
Section 10.03

Notice of Nonappropriation; Termination on Event of Nonappropriation.

(a)
The Sublessee shall provide the Sublessor and the Bank with written notice within
72 hours of (i) action by the City Council which would constitute (A) a failure to Appropriate funds
sufficient to allow full payment of Sublease Payments (after application of any Net Excess Space
Lease Revenues and Ownership Interest Distributions as herein provided) and any other
payments, if any, required to be made by the Sublessee in accordance with this Sublease due
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during the succeeding Fiscal Year, or (B) a modification of a previous Appropriation to pay
Sublease Payments in the manner described in the second sentence of Section 10.02 hereof, or
(ii) a legal inability to adopt a budget.
(b)
In the event that the Bank does not receive the Certificate of Appropriation from
the Sublessee within the time period required in Section 10.02 hereof, the Bank shall promptly
give written notice thereof to the Sublessee and the Sublessor. Thereafter, if the Sublessee fails
to deliver the Certificate of Appropriation within ten days of its receipt of the foregoing notice
from the Bank, the Bank shall promptly give written notice to Sublessor of its failure to timely
receive such Certificate of Appropriation.
(c)
Upon the occurrence of an Event of Nonappropriation, without further demand
or notice, the Sublease shall terminate at the end of the Fiscal Year for which sufficient
Appropriations have been made to pay Sublease Payments, and the Sublessee shall immediately,
upon the expiration of such Fiscal Year, vacate Space B‐61, assign any then‐effective sub‐
subleases of Excess Space to the Sublessor, shall surrender possession and control of Space B‐61
to the Bank, and shall be prohibited from conducting any operations or activities at Space B‐61.
(d)
Upon termination of the Sublease pursuant to Section 10.03(c), if the Sublessee
has not vacated and delivered possession and control of Space B‐61 to the Sublessor and
conveyed or released its interest in Space B‐61 as herein required, the termination shall
nevertheless be effective, but the Sublessee shall be responsible, from lawfully available funds as
provided in this Sublease, for the payment of damages in an amount equal to the amount of
Sublease Payments which thereafter would have come due in the absence of an Event of
Nonappropriation which are attributable to the number of days (calculated on a pro rata basis)
during which the Sublessee fails to take such actions.
(e)
Notwithstanding Section 10.03(c) above, upon receipt of written notice that the
Sublessee is legally unable to adopt a budget, the Bank shall have the right, but not the obligation,
to (i) terminate the Sublease and the Sublessee shall immediately surrender possession and
control of Space B‐61 to the Bank, and thereafter the Bank shall have the right, but not the
obligation, to lease, sublease, or otherwise provide for the operation of Space B‐61 for the
remainder of the term of the Lease Agreement, or (ii) without terminating the Sublease, permit
the Sublease to continue in effect, to the extent permitted by law, and continue to permit the
Sublessee to exercise and enjoy its rights of quiet enjoyment, use, occupancy and control of Space
B‐61.
Section 10.04

Remedies on Event of Default of Sublessor.

Upon an Event of Default of the Sublessor, the Sublessee or the Bank shall have the right, to the
extent permitted by law, at its option, upon ten days written notice delivered to the Sublessor, by the
Sublessee or the Bank, to take whatever action at law or in equity may appear necessary or desirable to
enforce performance and observance of any other obligation, agreement, or covenant of the Sublessor
under this Sublease.
Section 10.05

Delay; Notice.

No delay or omission to exercise any right or power accruing upon any Event of Default or Event
of Nonappropriation shall impair any such right or power or shall be construed to be a waiver thereof, but
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any such right and power may be exercised from time to time and as often as may be deemed expedient.
In order to entitle any party to exercise any remedy reserved to it in this Sublease it shall not be necessary
to give any notice, other than such notice as may be required in this Sublease.
Section 10.06

No Remedy Exclusive.

No remedy herein conferred upon or reserved to the Sublessor or the Bank is intended to be
exclusive, and every such remedy shall be cumulative and shall be in addition to every other remedy given
under this Sublease or now or hereafter existing at law or in equity.
Section 10.07

No Additional Waiver Implied by One Waiver.

In the event any agreement contained in this Sublease should be breached by either party and
thereafter waived by the other party, such waiver shall be limited to the particular breach so waived and
shall not be deemed to waive any other breach hereunder.
ARTICLE XI.

TITLE

During the Term of this Sublease, title to the Sublessor’s Leasehold Estate in Space B‐61 and any
and all repairs, replacements, substitutions, and modifications to Space B‐61 shall be held and possessed
by the Sublessor, but title to the Leasehold Estate granted under this Sublease Agreement shall be held
and possessed by the Sublessee. Upon termination of this Sublease Agreement, all of the Sublessee’s
interest in the Leasehold Estate relating to Space B‐61 existing under the this Sublease Agreement shall
immediately terminate, and full unencumbered, with the exception of the Permitted Encumbrances, legal
title to the Leasehold Estate in Space B‐61 shall immediately be restored to the Sublessor, and the
Sublessee and the Bank shall execute and deliver to the Sublessor such documents as the Sublessor may
request to evidence the restoration of such title to the Sublessor and the termination of the Sublessee’s
Leasehold Estate in Space B‐61 and the Bank’s interest in the Sublease Agreement.
ARTICLE XII.
Section 12.01

HAZARDOUS MATERIALS

Restrictions Regarding Hazardous Substances.

The Sublessee, its agents, employees, contractors, affiliates, licensees, or invitees (collectively
designated in this Article XII as the Sublessee) shall not generate, manufacture, store, dispose of, or
otherwise use or hold on or under or about Space B‐61 or transport to, from, or across Space B‐61 any
Hazardous Substances (as defined below in this Section) without the prior written consent of the Sublessor
and the Bank, which consent shall not be unreasonably withheld. The Sublessee shall at no time permit,
suffer, or acquiesce in any other person undertaking the foregoing without the Sublessor’s and the Bank’s
written consent, which shall not be unreasonably withheld. For purposes of this Article XII and to the
extent permitted by law, any acts or omissions of the Sublessee or others acting for or on behalf of the
Sublessee (whether or not they are negligent, intentional, willful, or unlawful) shall be strictly attributable
to the Sublessee. The Sublessee shall give the Sublessor and the Bank at least 30 days written notice of
the Sublessee’s intention to generate, manufacture, store, use, dispose of, or transport any Hazardous
Substance. The Sublessor and Bank shall have ten days in which to approve or disapprove such actions in
writing. If the Sublessee receives notice from any local, State, or federal governmental agency of any
proposed action against the Sublessee under or in violation of any Hazardous Substance law pertaining to
Space B‐61, the Sublessee shall promptly provide the Sublessor and Bank with a copy of such notice. As
used herein, “Hazardous Substances” means any oil, flammable materials, explosives, asbestos,
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radioactive materials or wastes, medical waste, or other hazardous, extremely hazardous, toxic,
contaminated or polluting materials, substances, chemicals, or wastes including, without limitation, any
“hazardous” or “toxic” substances, wastes, or materials under any federal, state, or local law, ordinance,
or regulation relating to industrial hygiene, environmental protection, or the use, analysis, generation,
manufacture, storage, or transportation of such substances (collectively, Hazardous Substances Law(s)).
Section 12.02

Compliance with Hazardous Substance Laws.

The Sublessee shall, at its own expense, (i) comply with all Hazardous Substance Laws, including,
without limitation, those controlling the discharge of materials or wastes into or through any sanitary
sewer serving Space B‐61; (ii) shall cause any and all Hazardous Substances removed from Space B‐61 to
be removed and transported solely by duly licensed haulers to duly licensed facilities for final disposal of
such materials and wastes, except as discharged into the sanitary sewer in strict accordance and
conformity with all applicable Hazardous Substance Laws; and (iii) cause all contamination to be cleaned
up, or all Hazardous Substances to be removed from Space B‐61 and transported for use, storage, or
disposal, in accordance and compliance with all Hazardous Substance Laws.
Section 12.03

Sublessee’s Indemnification.

THE SUBLESSEE, TO THE EXTENT PERMITTED BY LAW, HEREBY INDEMNIFIES THE SUBLESSOR, ITS
DIRECTORS, OFFICERS, EMPLOYEES, CONTRACTORS, AGENTS, SUCCESSORS PERSONAL AND LEGAL
REPRESENTATIVES AND ASSIGNS, INCLUDING THE BANK (COLLECTIVELY, THE INDEMNIFIED PARTIES) AND,
TO THE EXTENT PERMITTED BY LAW, AGREES TO DEFEND (WITH COUNSEL PREVIOUSLY APPROVED BY THE
SUBLESSOR IN WRITING) AND HOLD THE INDEMNIFIED PARTIES HARMLESS FROM AND AGAINST ANY AND
ALL CLAIMS, DAMAGES, LOSSES, COSTS, DEMANDS, SUITS, COURT OR ADMINISTRATIVE PROCEEDINGS,
OR EXPENSES (INCLUDING WITHOUT LIMITATION, ATTORNEYS’ FEES), INCURRED BY, ARISING OUT OF, OR
BASED UPON, OR RESULTING FROM (A) THE FAILURE BY THE SUBLESSEE TO PERFORM OR OBSERVE ANY
OF ITS OBLIGATIONS OR AGREEMENTS UNDER THIS ARTICLE XII; (B) THE PRESENCE, RELEASE,
THREATENED RELEASE, USE, ANALYSIS, GENERATION, DISCHARGE, STORAGE, DISPOSAL, OR
TRANSPORTATION OF ANY HAZARDOUS SUBSTANCE UNDER, IN OR ABOUT, TO OR FROM SPACE B‐61
OCCURRING OR RESULTING FROM ACTS OR OMISSIONS OF THE SUBLESSEE (AND NOT DIRECTLY
RESULTING FROM ANY NEGLIGENT OR INTENTIONAL ACTS OF THE INDEMNIFIED PARTIES SEEKING
INDEMNITY); AND (C) THE SUBLESSEE’S FAILURE TO COMPLY WITH ANY HAZARDOUS SUBSTANCE LAW.
TO THE EXTENT PERMITTED BY LAW, THE FOREGOING INDEMNIFICATION SHALL SURVIVE THE
EXPIRATION OR EARLIER TERMINATION OF THIS SUBLEASE.
Section 12.04

Remedial Action.

Notwithstanding the foregoing, upon 30 days written notice to the Sublessee, the Sublessor or
the Bank may, at the acting party’s sole option (but without any obligation to do so), and, to the extent
permitted by law, at the Sublessee’s sole cost and expense, (a) undertake any remedial action to remove
any Hazardous Substance from Space B‐61 or clean‐up any contamination resulting from the Sublessee’s
violation of any of the requirements of this Article and/or (b) participate in any proceeding under any
Hazardous Substance Law against the Sublessee or relating to Space B‐61 arising from the Sublessee’s
violation of any of the requirements of this Article.
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Section 12.05

Discovery of Hazardous Substances.

If the Sublessee determines or has reasonable cause to believe that any Hazardous Substance is
located on or beneath Space B‐61, then upon such discovery or suspicion of the presence of the Hazardous
Substance the Sublessee shall immediately give written notice of that condition to the Sublessor and the
Bank.
ARTICLE XIII.
Section 13.01

MISCELLANEOUS PROVISIONS

Notices.

(a)
All notices, certificates, or other communications hereunder shall be in writing
and delivered by certified mail, return receipt requested, telex, telegram, or other electronic
transmission, or by express or personal delivery, prepaid, and addressed as follows:
(1)

If to the City (in its capacity as the City or the Sublessee):
City of Balcones Heights, Texas
3300 Hillcrest Dr
Balcones Heights, Texas 78201
Attention: City Administrator

(2)

If to the Corporation (in its capacity as the Corporation or the Sublessor):
City of Balcones Heights Economic Development
Facilities Corporation, Type B
3300 Hillcrest Dr
Balcones Heights, Texas 78201
Attention: Executive Director

(3)

If to the Bank:
Truist Bank
100 NE Loop 410, Suite 806
San Antonio, Texas 78216
Attention: Cristina R. Martin

(b)
Any party to this Sublease may designate any additional or different address to
which communications under this Sublease shall be delivered by giving at least five days advance
notice thereof to the affected party(ies).
(c)
A provision of this Sublease that provides for a different method of giving notice
or otherwise conflicts with this Section supersedes this Section to the extent of the conflict.
(d)
A copy of all notices delivered hereunder shall be delivered to the Bank. Notices
sent by mail shall be deemed delivered five days after deposit in the U.S. mail, certified, return
receipt requested, postage prepaid. Notices sent by any means other than the U.S. mail shall be
deemed delivered upon receipt.
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Section 13.02

Binding Effect.

This Sublease shall inure to the benefit of and shall be binding upon the City and the Corporation
and their respective successors and assigns, as and to the extent permitted by law and the terms of this
Sublease, including Article VIII hereof.
Section 13.03

Severability.

In the event any provision of this Sublease shall be held invalid or unenforceable by any court of
competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision
hereof.
Section 13.04

Amendments, Changes, and Modifications.

The City and the Corporation, by mutual agreement, may amend this Sublease, without the
consent of the Bank, to cure any ambiguity, inconsistency, or formal defect or omission therein. In
addition, the City and the Corporation, by mutual agreement, may amend this Sublease if, before the
amendment takes effect:
(a)
the City and the Corporation obtain an opinion of their legal counsel to the effect
that such amendment is permitted under the law governing the City and the Corporation; and
(b)

either of the following requirements is satisfied:

(1)
the Corporation obtains an opinion of Bond Counsel that such
amendment will not adversely affect the rights of the Bank; or
(2)
Section 13.05

the Corporation obtains the consent of the Bank.

Custody of Sublease.

The City Administrator of the City is hereby authorized to have control of this Sublease and all
necessary records and proceedings pertaining to this Sublease pending the delivery of this Sublease to the
Corporation.
Section 13.06

Execution in Counterparts.

This Sublease may be simultaneously executed in several counterparts, each of which shall be an
original and all of which shall constitute but one and the same instrument.
Section 13.07

Applicable Law.

This Sublease shall be governed by and construed in accordance with the laws of the State.
Section 13.08

Complete Agreement.

This Sublease supersedes and takes the place of any and all previous agreements entered into
between the parties hereto with respect to the subject matter hereof.
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Section 13.09

Survival of Representations and Warranties.

The representations, covenants, and warranties contained in this Sublease shall survive the
termination of this Sublease.
Section 13.10

Time of Essence.

Time is of the essence in this Sublease.
Section 13.11

References to Sublessor.

References to Sublessor with respect to rights, title, and interest of Sublessor shall mean the Bank.
References to Sublessor with respect to obligations, responsibilities, and liabilities shall mean the
Corporation and shall not include the Bank.

*

*
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*

IN WITNESS WHEREOF, the City and the Corporation have caused this Sublease to be executed all
as of the date hereof.

CITY OF BALCONES HEIGHTS, TEXAS, as Sublessee

By:
Name:
Title:

BALCONES HEIGHTS ECONOMIC
CORPORATION, TYPE B, as Sublessor

By:
Name:
Title:

Signature Page to Sublease Relating to Space B‐61

DEVELOPMENT

EXHIBIT A
SPACE B‐61 DESCRIPTION
[INSERT DESCRIPTION OF B‐61]

A‐1

EXHIBIT B
TYPES AND AMOUNTS OF REQUIRED INSURANCE
Types

Amount

General Liability

$5,000,000

B‐1

EXHIBIT C
INITIAL SUBLEASE PAYMENT SCHEDULE FOR THE LOAN
SUBLEASE
PAYMENT DATE*

SUBLEASE PAYMENT
AMOUNT ($)

SUBLEASE
PAYMENT DATE*

_____________
* Or the next Business Day thereafter if such day is not a Business Day.

C‐1

SUBLEASE PAYMENT
AMOUNT ($)

EXHIBIT D
FORM OF CERTIFICATE OF APPROPRIATION
CERTIFICATE OF APPROPRIATION
I, the undersigned, being the of the City of Balcones Heights, Texas (the City and the Sublessee),
do hereby certify as follows:
(a)
This Certificate is given in accordance with Section 10.02 of that certain SUBLEASE
AGREEMENT RELATING TO SPACE B‐61 AT WONDERLAND OF THE AMERICAS, dated as of _____, 2021 (the
Sublease), by and between the BALCONES HEIGHTS ECONOMIC DEVELOPMENT CORPORATION, TYPE B
(the Corporation) and the City. All capitalized terms used herein and not otherwise defined have the
meanings assigned in the Sublease.
(b)
On the _____ day of ____________, 20__, the City Council of the City adopted a budget
for the Fiscal Year commencing October 1, 20__ and ending September 30, 20__ which includes the
Sublease Payments and other payments required, if any, to be made by the City (in its capacity as the
Sublessee under the Sublease established pursuant to the Sublease) under the Sublease during such Fiscal
Year.
DATE: _______________, 202__.
CITY OF BALCONES HEIGHTS, TEXAS
By:
Title:

D‐1

EXHIBIT E
LIST OF PERMITTED ENCUMBRANCES
“Permitted Encumbrances” means, as of any particular time: (i) this Sublease, the Loan
Agreement, and the Loan; (ii) presently existing utility, access, and other easements and rights of way,
restrictions, and exceptions (other than liens) on the Property; and (iii) inchoate mechanics’ and
materialmen’s liens which arise by operation of law, but which have not been perfected by the required
filing of record, for work done or materials delivered after the date of recording this Sublease in
connection with Space B‐61 (provided that no such liens will be permitted which will be superior to the
liens of this Sublease).

E‐1

